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A. IDENTITY OF PETITIONER AND DECISION 

BELOW 

Tony Miller, the petitioner, asks this Court to grant 

review of the Court of Appeals' decision terminating review. 

Mr. Miller's motion to reconsider was denied on November 3, 

2023. The opinion and order denying reconsideration are 

attached in the appendix 

B. ISSUES FOR WHICH REVIEW SHOULD BE 

GRANTED 

1. Defense of property permits necessary force to be used 

to try to stop a malicious trespass. The prosecution bears the 

burden to disprove defense of property where some evidence 

supports the defense. Mr. Miller, while at the entry of his home, 

used force to try to stop a malicious trespasser who refused to 

leave. Was the prosecution relieved of its burden because the 

court failed to provide the jury a defense-of-property 

instruction? 

2. Defense counsel failed to obtain a defense-of-property 

instruction. Counsel tried to argue defense of property, but did 
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not have a proper instruction in support. Based on the 

instructions, the prosecution told the jury defense of property 

was not a defense. Unlike defense of self, defense of property 

does not require fear of injury to one's person. Was Mr. Miller 

deprived of his right to effective assistance of counsel by 

counsel's failure to obtain a defense-of-property instruction? 

C. STATEMENT OF THE CASE 

Tony Miller, a man in his mid-30s, was at home with his 

family in Granite Falls on the evening of July 3, 2019. RP 328, 

332. His son was born five days earlier, and he and his 

partner-the baby's mother-were caring for the newborn. RP 

332. 

Nichole Potebyna lived across the street in the 

neighborhood. RP 221-24. She often had her boyfriend, Jared 

Simicich, over. RP 127, 222. 

Late that evening, Mr. Miller heard loud fireworks. RP 

335. He saw that Ms. Potebyna and Mr. Simicich were setting 

fireworks off nearby in the street. RP 195-96, 335. Mr. Miller 
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opened his door and asked them to stop so the noise would not 

disturb his baby's sleep, but they refused. RP 335. 

The fireworks continued past midnight. RP 335-36. After 

Mr. Miller heard a very loud explosion close to his house, he 

opened his upstairs window and, using vulgar language, yelled 

at Ms. Potebyna and Mr. Simicich to stop. RP 137-38, 176, 229, 

339. They swore back at him and continued to light off 

fireworks in the street outside Mr. Miller's house. RP 177, 195-

96, 339. They justified their conduct because it was the Fourth 

of July. RP 229. 

Mr. Miller left his house, a duplex, and confronted Ms. 

Potebyna and Mr. Simicich in the street. RP 130, 339. He told 

them to stop. RP 229. Repeating that it was the Fourth of July, 

and not caring if the noise disturbed Mr. Miller's newborn, they 

refused and hurled obscenities back at Mr. Miller. RP 135, 151, 

260, 340, 369. They insisted on lighting their fireworks next to 

Mr. Miller's home, rather than down the street or in a nearby 
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vacant field that people in the neighborhood used when setting 

off fireworks. RP 195, 340. 

Mr. Simicich aggressively got in Mr. Miller's face. RP 

341. Mr. Simicich stood 6'3" and weighed around 220 lbs., 

while Mr. Miller was 5' 1 0" and weighed around 230 lbs. RP 

155, 340. Mr. Simicich appeared to be angry and intoxicated. 

RP 341. By their admissions, Mr. Simicich and Ms. Potebyna 

had been drinking alcohol throughout that day and evening. RP 

133, 147, 149, 161, 226, 243-44, 253. Mr. Miller drank a small 

glass of whiskey earlier that evening, but did not continue 

drinking in case there was an emergency involving his baby. RP 

334. 

During the confrontation in the street, Aimee Kleidosty, 

who lived in the neighboring unit of the duplex, came outside. 

RP 166, 182. Ms. Potebyna is Ms. Kleidosty's best friend. RP 

193. She intervened by telling everyone to cool off and 

physically put herself in between the three. RP 177, 341. Mr. 

Simicich pushed Ms. Kleidosty, and Ms. Kleidosty pushed him 
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back. RP 209, 342. Ms. Kleidosty told everyone to go home. 

RP 216. 

Mr. Miller went back to his front door and shut it. RP 

342. Outside the front door was a stoop. Ex. 10. The stairs 

leading to the stoop started from the driveway and it took three 

steps to get to get to the top. RP 343; Ex. 10. The stairs were off 

to the side from the front door. RP 343; Ex. 10. Standing on his 

stoop, Mr. Miller watched Mr. Simicich and Ms. Kleidosty 

push one another. RP 342. 

Mr. Miller continued to express his displeasure at Mr. 

Simicich and Ms. Potebyna. Mr. Simicich recalled being upset 

that Mr. Miller was using offensive language about his 

girlfriend and wanted Mr. Miller to stop. RP 141, 162-63. Ms. 

Potebyna told Mr. Simicich to "leave it be," but Mr. Simicich 

did not listen. RP 250. Escalating the situation, Mr. Simicich 

began walking towards Mr. Miller, telling Mr. Miller to "Watch 

your fucking mouth." RP 212-13. Mr. Simicich was angry and 

wanted to defend his girlfriend's "honor." RP 190. As Mr. 
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Simicich was crossing over Mr. Miller's driveway, Mr. Miller 

told Mr. Simicich to leave and to get off his property. RP 216, 

346, 369. Mr. Simicich continued aggressively toward Mr. 

Miller, making fists and pumping his chest. RP 345-47, 369. 

Fearing injury from Simicich, who had raised his right 

hand in a fist, and wanting Mr. Simicich to leave his property, 

Mr. Miller used force. RP 348, 351. From atop the stoop, Mr. 

Miller head-butted the taller Mr. Simicich, who was at about 

eye level because he was at the bottom or on a lower step of the 

stairs. RP 347-48. Mr. Simicich grabbed Mr. Miller and fell 

backward, taking both men to the ground. RP 347-49. 

Unfortunately, the back of Mr. Simicich's head hit a 

large barbecue that was in the middle of the driveway of the 

duplex. RP 307, 349; Ex. 7-10. Mr. Miller did not realize Mr. 

Simicich hit his head on the barbecue. RP 362. Because Mr. 

Simicich did not let go, Mr. Miller hit Mr. Simicich three times 

in the face using his elbow to secure his release and protect 

himself. RP 365, 368. 
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Mr. Simicich was injured and taken to the hospital for 

treatment. Mr. Miller cooperated with the investigation and 

explained he acted in self-defense. RP 302, 316, 351. The 

investigating officer who spoke with Mr. Miller at the scene did 

not perceive Mr. Miller to be intoxicated. RP 317. Months 

elapsed without any charges, and the matter appeared closed. 

Over two years after the incident, however, the 

prosecution charged Mr. Miller with third-degree assault. CP 

155. Shortly before trial in 2022, the prosecution amended this 

charge to second-degree assault. CP 93. 

Mr. Miller testified. RP 327-369. Based on this and other 

testimony, the trial court instructed the jury on self-defense, but 

omitted any instruction on defense of property. CP 73-92. 

Although Mr. Miller's counsel argued Mr. Miller had the right 

to defend not only his person, but also his property, he failed to 

request a defense-of-property instruction. RP 400-403, 405-06, 

411-13, 419; CP 93-94, 100-126. The jury found Mr. Miller 

guilty of second-degree assault. 
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On appeal, Mr. Miller argued that the jury instructions 

relieved the prosecution of its constitutional burden to prove 

every element of the offense. Specifically, the State had the 

burden to disprove defense of property because there was some 

evidence in support. In the alternative, Mr. Miller argued 

defense counsel was constitutionally ineffective because he 

failed to secure jury instructions that would have required the 

jury to find the State disproved defense of property beyond a 

reasonable doubt. 

The Court of Appeals held the jury instructional issue 

was not properly before Court for the first time on appeal as 

manifest error affecting a constitutional right under RAP 

2.5(a)(3). The appellate court further held that counsel was not 

ineffective by failing to propose a defense of property 

instruction. 
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D. ARGUMENT WHY REVIEW SHOULD BE GRANTED 

1. Review should be granted to decide whether it is 

manifest constitutional error to not instruct the jury 

that the prosecution must disprove defense of property 

when there is "some evidence" in support and due 

process requires the State to disprove defense of 

property when there is some evidence in support. 

Instructions must make the law manifestly apparent to 

the average juror. State v. Ackerman, 11 Wn. App. 2d 304, 312, 

453 P .3d 7 49 (2019). Instructions fail to make the law 

manifestly apparent by misstating the law or by diluting the 

prosecution's burden to disprove self-defense. State v. Walden, 

131 Wn.2d 469, 478, 932 P.2d 1237 (1997); Ackerman, 11 Wn. 

App. 2d at 313-15. 

The law recognizes not only a right to defend oneself, but 

also a right to defend one's property. A person may use 

necessary force to prevent or attempt to prevent "a malicious 

trespass, or other malicious interference with real or personal 

property in his or her possession." RCW 9A.16.020(3). Fear of 
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injury to oneself is not a requirement. State v. Bland, 128 Wn. 

App. 511, 513 & n.1, 116 P.3d 428 (2005). 

While standing on the stoop of his home, Mr. Miller used 

force against Mr. Simicich. Mr. Miller testified that Mr. 

Simicich walked in an aggressive and hurried stride toward him 

through Mr. Miller's driveway. RP 345-46. While approaching 

Mr. Miller, Mr. Simicich hurled insults, telling Mr. Miller "to 

shut the fuck up," made fists with his hands, and pumped his 

chest. RP 345-47, 369. Mr. Miller told Mr. Simicich to leave 

and get off his property, but Mr. Simicich did not tum around. 

RP 216, 346. Instead, Mr. Simicich continued toward Mr. 

Miller and the entryway of Mr. Miller's home. RP 345-47, 369. 

To prevent Mr. Simicich, a malicious trespasser, from 

continuing to invade his property and to defend himself and his 

property, Mr. Miller used force. 

Notwithstanding the evidence, the court failed to provide 

the jury an instruction outlining the law of defense of property. 

Pattern language exists for defense of property: 
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It is a defense to a charge of ( fill in crime) that the 
force [used] [attempted] [offered to be used] was 
lawful as defined in this instruction. 

[The [ use of] [ attempt to use] [ offer to use] force 
upon or toward the person of another is lawful 
when [ used] [ attempted] [ offered] in preventing or 
attempting to prevent a malicious trespass or other 
malicious interference with real or personal 
property lawfully in that person's possession, and 
when the force is not more than is necessary.] 

The person [ using] [or] [ offering to use] the force 
may employ such force and means as a reasonably 
prudent person would use under the same or 
similar conditions as they appeared to the person, 
taking into consideration all of the facts and 
circumstances known to the person at the time of 
[ and prior to] the incident. 

The [State] [City] [County] has the burden of 
proving beyond a reasonable doubt that the force 
[ used] [ attempted] [ offered to be used] by the 
defendant was not lawful. If you find that the 
[State] [City] [County] has not proved the absence 
of this defense beyond a reasonable doubt, it will 
be your duty to return a verdict of not guilty [ as to 
this charge]. 

WPIC 17.02 Lawful Force-Defense of Self, Others, Property, 

11 Wash. Prac., Pattern Jury Instr. Crim. WPIC 17.02 (5th Ed). 
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When there is some evidence of lawful force, the 

defendant is entitled to appropriate instructions. Wal den, 131 

Wn.2d at 4 73. Once this burden is met, due process requires the 

State to prove the absence of lawful force beyond a reasonable 

doubt and the jury must be properly instructed. Id. at 469; State 

v. Vander Houwen, 163 Wn.2d 25, 35-36, 177 P.3d 93 (2008). 

Without a defense-of-property instruction, the prosecution's 

burden was diluted and the law was not manifestly apparent to 

the jury. See Walden, 131 Wn.2d at 477-78; Ackerman, 11 Wn. 

App. 2d at 314-15; State v. Espinosa, 8 Wn. App. 2d 353, 364, 

438 P.3d 582 (2019). 

Alleged errors in jury instructions may be raised for the 

first time on appeal as manifest error affecting a constitutional 

right. RAP 2.5(a)(3); Ackerman, 11 Wn. App. 2d at 309-10. If 

there is a plausible showing that the claimed constitutional error 

had practical and identifiable consequences at the trial, the 
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appellate court will review the claimed error. Ackerman, 11 

Wn. App. 2d at 310. 

The lack of a defense-of-property instruction in this case 

is manifest constitutional error. RAP 2.5(a)(3). 

Because the prosecution bears the burden to disprove 

lawful force beyond a reasonable doubt when there is some 

evidence of lawful force, this is an error affecting a 

constitutional right. Vander Houwen, 163 Wn.2d at 35-36 

(prosecution bears burden to disprove defense of property once 

sufficient evidence supports defense); Ackerman, 11 Wn. App. 

2d at 310. 

The error is also manifest because there are practical and 

identifiable consequences from the error. Id. The error diluted 

the prosecution's burden of proof. This error was compounded 

by the prosecution's closing argument. The prosecution 

exploited the lack of a defense-of-property instruction, telling 

the jury that no instruction says one can use force to compel a 

person to leave their property: 
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The other testimony is clear is that although this 
was one assault, there were steps to it. Is it 
reasonable to use force if someone is on your 
property and you don't want them there? Not 
according to this instruction. The instruction -- if 
you remember you can -- the example I gave you, 
the analogy of the red light, what the law says only 
a tornado behind you is a defense. It is not the law, 
but it is an example if you recall that. It might be 
nice if the law in this case said someone comes on 
your property, you do what you want to assault 
him to get him off your property. That's not the 
case here. The case here says he has to be in 
reasonable fear that he is going to be injured." 

RP 392-93 ( emphasis added) .. Rather, the instructions required 

reasonable fear of injury. RP 393. In short, the prosecution told 

the jury that force used in defense of property was unlawful. Of 

course, this is not true. 

In contrast, defense counsel repeatedly emphasized that 

Mr. Simicich went onto Mr. Miller's property and that Mr. 

Miller's use of force was reasonable under the circumstances. 

RP 123, 400-403, 405-06, 411-13, 419. But this argument was 

undermined by the lack of a defense-of-property instruction. 

For example, defense counsel argued a person could use force 
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to defend property, but erroneously tied this to reasonable fear 

of being personally injured: "And contrary to my colleague's 

assertion that you can't use force to defend property, absolutely 

you can if you reasonably believe you are about to be injured on 

your property." RP 405-06 ( emphasis added). But defense of 

property is broader and does not require any belief or fear of 

injury to the person. Bland, 128 Wn. App. 511, 513 & n.1. 

Mr. Miller argued in this case that the trial court erred by 

not instructing the jury that the State had the burden to prove 

the absence of defense of property beyond a reasonable doubt. 

Br. of App. at 12-20. He explained why the error qualified as 

manifest constitutional error. Br. of App. at 12-13, 16-18. 

In response, the State did not argue the claimed error did 

not qualify as manifest constitutional error. Br. of Resp't at 25-

35 (not citing RAP 2.5(a)(3) or using the word "manifest"). In 

other words, the State conceded review was proper and the 

issue was teed up for the Court of Appeals on the merits. In re 

Det. of Cross, 99 Wn.2d 373, 379, 662 P.2d 828 (1983) 
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("Indeed, by failing to argue this point, respondents appear to 

concede it."); RAP 12.1 (a) ("the appellate court will decide a 

case only on the basis of issues set forth by the parties in their 

briefs"). 

Still, the Court of Appeals held any error in not 

instructing the jury on the State's burden to disprove defense of 

property is not "manifest" under RAP 2.5(a)(3). The Court 

overlooked or misapprehended precedent on what makes an 

error "manifest" under RAP 2.5(a)(3)-a point not argued by 

the State. 

RAP 2.5(a)(3) requires only that the defendant make a 

plausible showing that the error resulted in actual prejudice, 

meaning there were practical and identifiable consequences at 

trial. State v. A.M., 194 Wn.2d 33, 39, 448 P.3d 35 (2019). This 

requirement is often mistakenly read to mean that an appellant 

must prove prejudice to obtain review. This is incorrect: 

The requirements under RAP 2.5(a)(3) should not 
be confused with the requirements for establishing 
an actual violation of a constitutional right or for 

16 



establishing lack of prejudice under a harmless 
error analysis if a violation of a constitutional right 
has occurred. The purpose of the rule is different; 
RAP 2.5(a)(3) serves a gatekeeping function that 
will bar review of claimed constitutional errors to 
which no exception was made unless the record 
shows that there is a fairly strong likelihood that 
serious constitutional error occurred. 

State v. Lamar, 180 Wn.2d 576, 583, 327 P.3d 46 (2014). 

Here, the jury was not instructed that the State had the 

burden to disprove defense of property beyond a reasonable 

doubt. As explained, this was required by due process because 

there was "some evidence" of defense of property, making it an 

"element" that the State must disprove. State v. McCullum, 98 

Wn.2d 484, 490, 656 P.2d 1064 (1983); Vander Houwen, 163 

Wn.2d at 35-36. The omission of an essential element is 

constitutional error that qualifies as manifest under RAP 

2.5(a)(3). State v. Mills, 154 Wn.2d 1, 6, 109 P.3d 415 (2005) 

(""[f]ailure to instruct the jury on every element of the crime 

charged is an error of constitutional magnitude that may be 

raised for the first time on appeal."). Thus, because there was 
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"some evidence" of defense of property, the error is properly 

presented for the first time on appeal. See also Ackerman, 11 

Wn. App. 2d at 309 (instructions that diluted State's burden to 

disprove self-defense qualified as manifest constitutional error). 

Moreover, besides the dilution of the State's burden of 

proof, the closing argument demonstrates practical and 

identifiable consequences. The prosecution seized on the lack 

of a defense of property instruction by telling the jury that use 

of force to remove a person who "comes on your property" is 

not permitted under the law. RP 392-93. In other words, that the 

prosecution did not need to disprove defense of property. Thus, 

as a consequences of the lack of defense of property instruction, 

there were practical and identifiable consequences. See Bland, 

128 Wn. App. at 516 (there were practical and identifiable 

consequences flowing the lack of a proper defense of property 

instruction because "[t]he parties did not make the distinction 

between self-defense and defense of property clear to the jury in 

their closing arguments"). 
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In concluding the error was not manifest, the Court of 

Appeals reasoned "it was not obvious to the trial court that 

omission of the instruction constituted error." Slip op. at 6. It 

should have been. Mr. Miller stood at the entry of his home 

while Mr. Simicich advanced toward him through Mr. Miller's 

driveway. Instead of heeding Mr. Miller's demand that Mr. 

Simicich leave, Mr. Simicich continued to toward Mr. Miller 

and his home. This made Mr. Simicich a malicious trespasser. 

Mr. Miller was entitled to use force to try to prevent this 

continuing trespass. Bland, 128 Wn. App. at 517. 

Moreover, the "obviousness" of the error is just a factor 

and not determinative. In A.M., this Court held it was manifest 

constitutional error to admit evidence that violated the 

defendant's constitutional right against self-incrimination even 

though the defendant had only made an ER 401 objection to the 

admission of the evidence. A.M., 194 Wn.2d 38-40. The Court 

did not analyze whether the self-incrimination violation was 
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obvious in holding the error qualified as manifest constitutional 

error. 

The opinion recognizes that the jury appears to have 

found that the State disproved self-defense based on a 

determination that (1) Mr. Miller was not placed in reasonable 

fear by Mr. Simicich or (2) that his use of force, by use of a 

head-butt and subsequent elbow strikes, was greater than was 

justified. But reasonable fear is not required for defense of 

property. Bland, 128 Wn. App. at 513. So this could have 

changed the jury's analysis as to whether the State proved Mr. 

Miller's head-butting was unlawful. Whether Mr. Miller's use 

of force by a headbutt was "greater than is justified by the 

existing circumstances is a question of fact for the jury to 

determine under proper instructions." Bland, 128 Wn. App. at 

516. 

As for Mr. Miller's use of force to free himself after 

being entangled with Mr. Simicich when they fell to the 

ground, the jury could have found Mr. Miller had reasonable 
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fear of harm and that his elbow strikes were justified under 

defense of his person, if not also his property. 

In short a defense of property instruction could have 

made a difference. 

Whether the trial court was obliged to instruct the jury on 

the State's burden to disprove defense of property is an 

important constitutional question worthy of this Court's review. 

RAP 13.4(b )(3). It is a question of substantial public interest 

because self-defense and defense of property issues are often 

intertwined. RAP 13.4(b)(4). And the Court of Appeals' 

decision conflicts with precedent on what makes an error 

manifest for purposes of RAP 2.5(a)(3), further meriting 

review. RAP 13.4(b)(l), (2). 
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2. Review should be granted to decide whether defense 

counsel provides ineffective assistance by failing to 

ensure the State complies with due process to disprove 

defense of property where the defense would have only 

made it more difficult for the State to prove guilt 

beyond a reasonable doubt. 

Criminal defendants have the right to effective assistance 

of counsel under our state and federal constitutions. Strickland 

v. Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 80 L. Ed. 

2d 674 (1984); State v. Thomas, 109 Wn.2d 222, 229, 743 P.2d 

816 (1987); U.S. Const. amend. VI; Const. art. I, § 22. 

Counsel's failure to request a necessary instruction can 

constitute ineffective assistance. Thomas, 109 Wn.2d at 229. 

To establish ineffective assistance of counsel, there must 

be deficient performance and resulting prejudice. Strickland, 

466 U.S. at 687; Thomas, 109 Wn.2d at 226. 

As argued, the evidence entitled Mr. Miller to a defense­

of-property instruction. Counsel's failure to obtain a defense­

of-property instruction was deficient performance. 
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Deficient performance is performance falling below an 

objective standard of reasonableness. Strickland, 466 U.S. at 

687. When counsel's conduct can be characterized as legitimate 

trial strategy or tactics, performance is not deficient. State v. 

Kyllo, 166 Wn.2d 856, 863, 215 P.3d 177 (2009). The 

presumption that counsel was effective is rebutted if there is no 

legitimate tactical explanation for counsel's actions. State v. 

Reichenbach, 153 Wn.2d 126, 131, 101 P.3d 80 (2004); State v. 

Aho, 137 Wn.2d 736, 745-46, 975 P.2d 512 (1999). 

Additionally, the "relevant question is not whether counsel's 

choices were strategic, but whether they were reasonable." Roe 

v. Flores-Ortega, 528 U.S. 470, 481, 120 S. Ct. 1029, 145 L. 

Ed. 2d 985 (2000). 

There was no legitimate strategy by trial counsel in not 

seeking a defense-of-property instruction. Because the 

prosecution would have been required to prove the absence of 

this defense beyond a reasonable doubt, obtaining the 

instruction would only have made it more difficult for the 
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prosecution to convict Mr. Miller. In other words, by not 

obtaining the instruction, counsel lightened the prosecution's 

burden. Making it easier for the prosecution to convict one's 

client is not valid strategy. See Kyllo, 166 Wn.2d at 869 (not 

valid strategy to propose defective instructions that decreased 

prosecution's burden to disprove self-defense). 

The instruction would have been consistent with defense 

counsel's strategy at trial. Defense counsel repeatedly 

emphasized that Mr. Simicich went onto Mr. Miller's property 

and that Mr. Miller's use of force was reasonable under the 

circumstances. RP 400-403, 405-06, 411-13, 419. Obtaining a 

defense-of-property instruction would not have hindered the 

defense strategy. It would have only helped it. State v. Powell, 

150 Wn. App. 139, 155, 206 P.3d 703 (2009) (deficient 

performance to not propose "reasonable belief' defense 

instruction when evidence supported it, counsel effectively 

argued the defense, and the defense was consistent with the 

defendant's theory of the case). It would have increased the 
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prosecution's burden and made it easier to create a reasonable 

doubt. See State v. W.R., Jr., 181 Wn.2d 757, 770, 336 P.3d 

1134 (2014) ("Creating a reasonable doubt for the defense is far 

easier than proving the defense by a preponderance of the 

evidence."). 

Accordingly, because Mr. Miller was entitled to the 

instruction and there was no valid strategy in not seeking the 

instruction, the deficient performance prong is satisfied. 

See State v. Moore, noted at 176 Wn. App. 1008 , 2013 WL 

4606541 (2013) (unpublished) (deficient performance to not 

propose defense-of-property instruction where defense of self 

and defense of property were "intertwined" and "not conflicting 

or otherwise inconsistent"). 1 

The failure to obtain the defense-of-property instruction 

was prejudicial, meaning that had the instruction been obtained, 

there is a reasonable probability of a different result. Strickland, 

1 Unpublished decisions are cited for persuasive 
authority. GR 14.l(a). 
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466 U.S. at 694. "A reasonable probability is a probability 

sufficient to undermine confidence in the outcome." Id. at 694. 

This is "lower than a preponderance standard." State v. 

Vazquez, 198 Wn.2d 239, 248, 494 P.3d 424 (2021). Thus, 

proof that the outcome would have been altered is not required. 

Thomas, 109 Wn.2d at 226. 

As explained, it was reversible error for the trial court to 

fail to give a defense-of-property instruction. If the jury had 

been properly instructed, the prosecution would not have been 

able to mislead the jury into believing that Mr. Miller had no 

right to defend his property or to respond to Mr. Simicich's 

continuing malicious trespass. RP 392-93. 

The jury could have rejected self-defense on the theory 

that Mr. Miller did not reasonably fear injury to himself when 

he headbutted Mr. Simicich. But this would not have mattered 

for a claim of defense of property, and the issue would have 

been whether there was reasonable doubt as to whether the 
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prosecution had proved Mr. Miller's use of force was 

unnecessary. 

There is a reasonable probability that the jury would have 

found that the prosecution did not disprove defense of property 

beyond a reasonable doubt. See Kyllo, 166 Wn.2d at 870 

(prejudice prong met where defense counsel proposed incorrect 

defense instruction); Powell, 150 Wn. App. at 155-58 

(prejudice established for failure to propose "reasonable belief' 

defense instruction because jury would not have recognized 

legal significance of evidence and argument of counsel 

supporting the defense); Moore, noted at 176 Wn. App. 1008, 

2013 WL 4606541 at *4-5 (unpublished) (prejudice prong 

established where counsel failed to obtain defense of property 

instruction and this would have created "legal significance" for 

the jury in evaluating the defendant's decision to use force). 

Mr. Miller established ineffective assistance of counsel. 

The Court of Appeals should have reversed. Instead, the Court 

of Appeals reasoned it was valid strategy for defense counsel to 
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not require the State to meet its constitutionally mandated 

burden of proof. This conflicts with the precedent. 

The Court also reasoned there was not prejudice. But as 

explained earlier, a defense of property instruction could have 

changed the jurors' analysis. The headbutt may have been 

justified as defense of property while the later use of force 

while Mr. Miller was on the ground being held by Mr. Simicich 

may have been justified as defense of self rather than defense of 

property. There is a reasonable probability of a different result. 

This issue is of constitutional dimension, meriting 

review. RAP 13 .4(b )( 4 ). It is also one of substantial public 

interest for the reasons explained earlier. RAP 13 .4(b )(3 ). The 

Court of Appeals' decision is also in conflict with precedent, 

meriting further review. RAP 13.4(b)(l ), (2). 

E. CONCLUSION 

Mr. Miller asks this Court to grant his petition for review 

on whether it was manifest constitutional for the trial court to 

not instruct the jury that the State must disprove defense of 
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property beyond a reasonable doubt, and whether defense 

counsel's failure to propose this instruction constituted 

ineffective assistance of counsel. 

This document contains 4,723 words and complies with 

RAP 18.17. 

Respectfully submitted this 28th day of November, 2023. 

Richard W. Lechich, 
WSBA #43296 
Washington Appellate Project, 
#91052 
Attorney for Petitioner 
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The appellant, Tony Mi ller, filed a motion for reconsideration. The court has 

considered the motion pursuant to RAP 12.4 and a majority of the panel has determined 

that the motion should be denied. Now, therefore, it is hereby 

ORDERED that the motion for reconsideration is denied. 
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F I LED 
1 0/9/2023 

Court of Appeals 
D iv ision I 

State of Wash ington 

I N  TH E COU RT OF APPEALS OF TH E STATE OF WASH I NGTON 

STATE OF WAS H I NGTON , 

Respondent ,  

V .  

TONY DALE M I LLER,  

Appel lant .  

No. 84 1 77-7- 1 

D IVIS ION ONE  

U N PU BL ISHED OP IN ION 

B IRK, J .  - Tony M i l ler  appeals h is conviction of second deg ree assau lt ,  

assert ing the tria l  court erred by refus ing to g ive an instruct ion on defense of 

property , i neffective ass istance of counsel for fa i l i ng to obta in  a defense of property 

instruction ,  error i n  requ i ring a substance abuse eva luation , and lack of statutory 

authority for fou r  lega l  fi nancia l  ob l igations . We affi rm M i l ler's convict ion and 

remand with instruct ions to l im it the substance abuse eva luat ion to a lcohol , i nqu i re 

concern ing M i l ler's ab i l ity to pay d iscretionary lega l  fi nancia l  ob l igations , and stri ke 

unauthorized fi nancia l  ob l igations .  

On the even ing of J u ly 3 ,  20 1 9 , Jared S im icich and h is g i rlfriend , N ichole 

Potebyna,  began l ig hti ng off fi reworks i n  the m idd le of the street near both 

Potebyna's and M i l ler's homes. From h is bed room window, M i l ler ye l led 

profan ities at S im icich and Potebyna ,  demand ing that they stop the fi reworks . 

M i l ler  was upset because the fi reworks had woken h is newborn son . S im icich and 

h is g i rlfriend began ye l l i ng back, cla im ing they were not the on ly ones l ig hti ng off 
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fireworks. The couple continued to light fireworks. Mil ler went out to his front 

porch, and eventually the street, continually referring to Potebyna with a 

derogatory word. During the confrontation in the street, Aimee Kleidosty, a 

neighbor, came outside and tried to keep the argument from escalating. Mil ler 

went back into his house, and Simicich and Potebyna walked back to Potebyna's 

house. Mil ler soon came back outside and started yell ing again .  Kleidosty testified 

Mil ler continued to direct derogatory terms toward Potebyna .  

Simicich walked back into the road, asking Mil ler to "watch his mouth." 

Mil ler continued, and Simicich started to walk towards Mil ler's front porch. Mil ler 

testified he yelled at Simicich to leave and to get off his property. Simicich 

continued to the bottom step of Mil ler's porch. Mil ler remained at the top of the 

stairs. Mil ler testified that he thought he was in danger, so he was trying to protect 

himself when he headbutted Simicich, causing Simicich to fal l  backwards. While 

fa l l ing, Simicich hit his head on a large smoker in Mil ler's front yard. Potebyna 

testified Simicich "just laid lifeless, motionless." Two witnesses testified Mil ler 

came over the top of Simicich, straddled him, and started to elbow him in the face 

multiple times. Mil ler testified Simicich grabbed onto h im,  which caused the two 

men to fal l  off the porch together. Mil ler further testified he delivered three e lbows 

to Simicich's face to get Simicich to release h im.  The State later charged Mi l ler 

with second degree assault. 

Before trial, Mil ler filed a notice of intent to present defense of self or others. 

Mil ler cited RCW 9A. 1 6 .020(3), stating that the use of or attempt to use force upon 

the person of another is not unlawful where " 'used by a party about to be injured, 

2 
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or  by another lawfu l ly a id ing h im or her ,  i n  p reventi ng or attempti ng to prevent an 

offense agai nst h is or  her person . . . i n  case the force is not more than is 

necessary . ' " (Alterat ion in orig i na l . )  M i l ler 's fi l i ng used the quoted e l l i ps is to omit 

the part of RCW 9A. 1 6 . 020(3) cover ing use of force to prevent mal ic ious 

i nterference with property . In M i l ler's proposed j u ry instructions ,  he requested a 

se lf-defense j u ry instruction , but not one for defense of property . Fol lowing the 

language of RCW 9A. 1 6 . 020(3) , the pattern j u ry instruct ion from wh ich M i l ler's se lf­

defense instruction was d rawn i nc ludes an optiona l  parag raph that M i l ler om itted : 

" [The [use of] [attempt to use] [offer to use] force upon or toward the person of 

another is lawfu l when [used] [attempted] [offered] in preventi ng or attempt ing to 

prevent a mal ic ious trespass or other mal ic ious i nterference with rea l  or personal  

p roperty lawfu l ly i n  that person 's  possess ion , and when the force is not more than 

is necessary . ]" 1 1  WASH INGTON PRACTICE : WASH INGTON PATTERN JURY 

I NSTRUCTIONS :  CRIM INAL 1 7 .02 ,  at 282 (5th ed . 202 1 )  (alterat ions i n  or ig ina l ) . I n  

M i l ler's tria l  b rief, h e  aga in  noted " [t]he defense i s  se lf-defense . "  

The j u ry convicted M i l ler as  charged . At sentencing , the court ordered M i l ler  

to complete an anger management eva luat ion and a substance abuse eva luation .  

Regard i ng lega l  fi nancia l  ob l igations ,  the tria l  cou rt noted that i t  was impos ing "the 

$500 vict im penalty assessment ,  the $200 fi l i ng fee ,  the $ 1 00 DNAl 1 1 fee ,  and I wi l l  

s ign a separate order to  provide a DNA sample .  I be l ieve those are the on ly 

app l icable fees . "  However, the j udgement and sentence add it ional ly i ncluded 

language that M i l ler  sha l l  "pay supervis ion fees as determ ined by [the Department 

1 Deoxyribonucle ic acid . 
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of Corrections] . "  The tria l  cou rt i nqu i red i nto M i l ler's ab i l ity to pay th rough the 

fo l lowing d ia logue :  

TH E COU RT: M r. M i l ler ,  I have not asked you what 
other fi nancia l  ob l igations you have . You said you have rent, you 
have [a] car b i l l .  Obvious ly you have fam i ly support ob l igations ,  but 
if there is i nformation that you wish to provide me about you r  need to 
pay towards fi nancia l  ob l igation ,  I am happy to hear what you want 
to offer. On the other hand , if you th i nk  that you can pay $20 a month 
towards this $800 lega l  fi nancia l  ob l igat ion b i l l  beg i nn i ng th ree 
months after re lease from confinement, I am satisfied that I can set 
it at that amount .  

TH E DEFENDANT: $20 is fi ne .  

TH E COU RT: I wi l l  adopt that amount. 

Ten days later, the tr ial cou rt g ranted M i l ler  an order of i nd igency authorizi ng 

the expend itu re of pub l ic  funds to prosecute th is appeal , fi nd i ng M i l ler  " lack[ed] 

sufficient funds to prosecute an appeal . "  

I I  

Fo r  the fi rst t ime on appea l ,  M i l ler  argues the tria l  cou rt provided i ncomp lete 

j u ry instruct ions because it om itted an i nstruct ion on defense of prope rty . C it i ng 

State v .  Vander Houwen , M i l ler  argues h is convict ion vio lated the Fou rteenth 

Amendment, because the State was not held to its burden to d isprove defense of 

property desp ite there be ing some evidence that wou ld  have supported the 

defense of property instruction .  1 63 Wn .2d 25 ,  1 77 P . 3d 93 (2008) . 

Genera l ly ,  we wi l l  not enterta in  a c la im of error not ra ised before the tria l  

cou rt .  RAP 2 . 5(a) . An exception to that general  ru le is RAP 2 . 5(a)(3) , which g ives 

th is cou rt d iscret ion to reach an issue not ra ised at tria l  if the party assert ing it 

demonstrates a man ifest error affect ing a constitutiona l  rig ht . State v .  Gordon , 1 72 

4 
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Wn .2d 67 1 , 676 , 260 P . 3d 884 (20 1 1 ) . "Stated another way, the appe l lant 'must 

identify a constitut ional  error and show how the a l leged error actua l ly affected the 

[appe l lant] 's rig hts at tria l . '  " State v .  O 'Hara ,  1 67 Wn .2d 9 1 , 98, 2 1 7  P . 3d 756 

(2009) (a lterat ion in orig ina l )  (q uot ing State v .  Ki rkman , 1 59 Wn .2d 9 1 8 ,  926-27 ,  

1 55 P . 3d 1 25 (2007)) . To be man ifest, the error must have practical and 

identifiab le consequences apparent on the record that should have been 

reasonably obvious to the tria l  cou rt .  � at 1 08 .  

Although M i l ler is correct that fa i l i ng to  instruct on defense of p roperty cou ld  

ra ise a constitutional  issue ,  any error was not man ifest. M i l ler argues that the State 

unfa i rly cap ital ized on the absence of a defense of property i nstruct ion du ring 

clos ing argument .  The State argued , " I t m ight be n ice i f  the law i n  th is case said 

someone comes on you r  property , you do what you want to assau lt h im to get h im 

off you r  property . That's not the  case here .  The case here says he has  to be in  

reasonable fear that he is go ing to  be i nj u red . "  Contrary to  M i l ler's argument, the 

State d id not argue that the use of force is never a l lowed to defend property, but 

on ly that it is not the case that a person act ing in defense of property can "do what 

[they] want" to an i ntruder .  In context , the State was speaki ng to M i l ler's stated 

defense at tria l ,  for which M i l ler  never gave test imony su pport ing defense of 

property as a factual matter , but instead re l ied on S im ic ich's i ntrus ion on ly to the 

extent it was evidence he posed a th reat of i nj u ry to M i l ler .  As the defense clos ing 

emphas ized : "And contrary to my co l league's assertion that you can 't use force to 

defend property , absolute ly you can if you reasonably bel ieve you are about to be 

i nj u red on you r  property . What is the s ign ificance of the property? The property-

5 
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the s ign ificance of [S im icich] go ing on the property is that it strengthens [M i l ler's] 

claim that he acted reasonably ,  that he believed he was about to be injured. " 

(Emphasis added . )  

M i l ler  d id not ra ise defense of  property, the record suggests M i l ler 

i ntentiona l ly chose not to ra ise defense of property, and M i l ler  d id not testify or  

argue that he was act ing i n  defense of property . It was not obvious to the tr ial court 

that om ission of the instruct ion constituted error .  The tria l  cou rt's fa i l u re to sua 

sponte instruct the j u ry on defense of property was not man ifest error . We 

therefore decl ine to reach th is issue under RAP 2 . 5(a)(3) . 

I l l  

M i l ler  next argues h is tria l  counsel p rovided ineffective ass istance by fa i l i ng 

to obta in  a defense of property instruction . We d isag ree . 

Our  federa l  and state constitutions guarantee an accused person the rig ht 

to effective ass istance of counse l .  U .S .  CONST .  amend . VI ; WASH .  CONST. art .  I ,  § 

22 . We app ly the two pronged test from Strick land v. Wash ington , 466 U . S .  668 , 

1 04 S .  Ct. 2052 , 80 L .  Ed . 2d 674 ( 1 984) for eva luat ing whether a defendant had 

constitutiona l ly sufficient representat ion . State v. Estes , 1 88 Wn .2d 450 ,  457 , 395 

P . 3d 1 045 (20 1 7) .  To demonstrate i neffective ass istance of counse l ,  the 

defendant must show: ( 1 )  that h is counse l 's  performance was defic ient ,  defi ned as 

fa l l i ng below an objective standard of reasonableness , and (2) that counsel 's 

deficient performance prejud iced the defendant ,  i . e . , there is a reasonable 

probab i l ity that , but for counsel ' s  unp rofess iona l  errors , the resu lt of the 

proceed ings wou ld have been d ifferent. Strickland , 466 U . S .  at 687-88 ,  694 .  

6 
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A 

Wash ington cou rts beg i n  with a strong presumption that counse l 's 

representat ion was reasonab le .  Estes , 1 88 Wn .2d at 458 .  Th is cou rt presumes 

adequate representat ion if there is any " 'conceivable leg itimate tactic' " that 

exp la ins counsel 's performance .  I n  re Det. of Hatfie ld , 1 9 1 Wn . App .  378,  402 , 

362 P . 3d 997 (20 1 5) (quoti ng State v. Re ichenbach , 1 53 Wn .2d 1 26 ,  1 30 ,  1 0 1 

P . 3d 80 (2004)) . The reasonableness of counsel 's performance is eva luated from 

" 'counsel 's perspective at the t ime of the a l leged error and i n  l ig ht of a l l  the 

c i rcumstances . ' " In re Pers .  Restra int of Davis ,  1 52 Wn .2d 647 , 673 , 1 0 1 P . 3d 1 

(2004) (quoti ng Kimmelman v. Morrison , 477 U . S .  365,  384 , 1 06 S .  Ct. 2574 ,  9 1  

L .  Ed . 2 d  305 ( 1 986)) . To rebut the presumption of reasonableness , a defendant 

must estab l ish an absence of any leg itimate tria l  tact ic that wou ld exp la in  counse l ' s  

performance .  I n  re Pers .  Restra int of  Lu i ,  1 88 Wn .2d 525 ,  539 ,  397 P . 3d 90 (20 1 7) .  

M i l ler's counsel 's fa i l u re to request the defense of property instruct ion was 

a leg itimate tr ial tact ic .  Defense of property is absent from M i l ler's not ice of i ntent 

to present defense of self, M i l ler's proposed instructions ,  and M i l ler 's trial b rief. 

M i l ler  d id not mention defense of property at any po i nt du ring h is open ing 

statement, h is tria l  test imony, or  h is clos ing argument .  These apparently 

i ntentiona l  omiss ions of defense of property can be characterized as a conceivable 

leg itimate tactic consistent with the start ing presumption of reasonable 

representat ion . Defense counsel may reasonab ly decl ine to pursue avenues that 

are potentia l ly counterprod uctive . State v. Wood , 1 9  Wn . App .  2d 743 ,  780-8 1 , 

498 P . 3d 968 (202 1 )  (not deficient performance to decl ine to d ivert efforts to 

7 
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locati ng a witness) , review den ied , 1 99 Wn .2d 1 007,  506 P . 3d 647 (2022) ; State 

v. Hassan ,  1 5 1 Wn . App .  209 ,  220 , 2 1 1 P . 3d 44 1 (2009) (not deficient performance 

to not request a lesser inc luded offense i nstruct ion that m ight weaken a c la im of 

i nnocence) ; State v. Johnston , 1 43 Wn . App .  1 ,  1 7 , 1 77 P . 3d 1 1 27 (2007) (not 

deficient performance to opt agai nst voi r  d i re that m ight antagon ize j u rors) . As 

d iscussed fu rther be low, it was reasonable for defense counsel to conclude a j u ry 

wou ld th i nk  poorly of a c la im that a violent assau lt ,  d isconnected from any fear of 

bod i ly i nj u ry ,  was reasonable merely to stop a property trespass . Because it was 

a stronger defense to argue that M i l ler  feared for h is own safety , M i l ler  has not 

demonstrated deficient performance .  

B 

M i l ler  also cannot estab l ish prejud ice .  Prej ud ice exists i f  there is a 

reasonable probab i l ity that "but for counsel 's deficient performance ,  the outcome 

of the proceed i ngs wou ld have been d ifferent . "  State v .  Kyl lo ,  1 66 Wn .2d 856 , 

862 , 2 1 5 P . 3d 1 77 (2009) . "Reasonable probab i l ity" i n  th is context means a 

probab i l ity sufficient to underm ine confidence i n  the outcome. Estes , 1 88 Wn .2d 

at 458 . A defendant must affi rmative ly prove prejud ice ,  not s imp ly show that " 'the 

errors had some conceivable effect on the outcome . ' " State v .  Crawford ,  1 59 

Wn .2d 86 , 99 ,  1 47 P . 3d 1 288 (2006) (quoti ng Strickland , 466 U .S .  at 693) . 

To show deficient conduct based on fa i l u re to request a j u ry instruction ,  the 

defendant must estab l ish that he wou ld have been entit led to the i nstruction .  See 

State v .  C ienfuegos , 1 44 Wn .2d 222 , 227 , 25 P . 3d 1 0 1 1 (200 1 ) .  Because we 

conclude there was neither deficient performance nor prejud ice i n  th is case, we do 

8 
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not decide whether a defense of property instruct ion wou ld  have been ava i lab le if 

M i l ler  had asked for one .  Wh i le gene ra l ly the reasonableness of the amount of 

force used is a question for the j u ry, Wash ington decis ions nevertheless observe 

that there are l im its on the amount of force that may be used to protect a mere 

property i nterest . I n  State v. Mu rphy, a property owner brand ished a gun  at 

envi ronmenta l contro l  agents who were i nspecti ng the prem ises of h is construction 

bus i ness . 7 Wn . App .  505 ,  506-07 ,  500 P .2d 1 276 ( 1 972) . We held , 

U nder the statute [RCW 9 . 1 1 . 040] or under the common law, the use 
of a dead ly weapon by a private party to eject a mere nonvio lent ,  
nonbo isterous trespasser, who ,  at most can be understood to be 
i nterfering with a pr ivate party's i ntang ib le proprietor ia l  i nterest , is ,  as 
a matter of law, not a justifiab le use of force . 

.kl at 5 1 4 .  I n  State v .  Madry, we held that the use of dead ly force to recover a 

smal l  amount of money, sto len from the defendant by someone he knows , is 

un reasonable as a matter of law. 1 2  Wn . App .  1 78 ,  1 80-8 1 , 529 P .2d 463 ( 1 974) . 

I n  attempti ng to art icu late prejud ice ,  M i l ler  emphas izes that, i n  genera l ,  

defense of property does not depend on the  defendant havi ng any fear of bod i ly 

i nj u ry .  See State v. B land , 1 28 Wn . App .  5 1 1 ,  5 1 3 n . 1 , 1 1 6 P . 3d 428 (2005) . Here ,  

by fi nd ing M i l ler  gu i lty , the j u ry necessari ly found he either d id not fear bod i ly i nj u ry 

or used force d isproportionate to that necessary i n  l i ght of any fear he may have 

had , or both . Th is was a vio lent assau lt .  S im icich had a tota l of  five fractu res in  

h is face , had stap les i n  h is  head , and had a p late p laced in  the back of  h is eye to 

ho ld it i n  the socket . H is v is ion was impa i red after the assau lt ,  and he has both 

short and long term memory loss . There is no reasonable probab i l ity a j u ry wou ld 

9 
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view th is vio lent assau lt as a reasonable use of force to stop a mere property 

trespass . M i l ler's i neffective ass istance of counsel argument fa i ls .  

IV 

M i l ler  next chal lenges the requ i rement of a substance abuse eva l uation , 

argu ing the tria l  cou rt never found that chem ical  dependency contributed to the 

offense . This cou rt reviews a tria l  cou rt's statutory authority to impose a particu lar 

commun ity custody cond ition de nova . State v .  Armendariz ,  1 60 Wn .2d 1 06 ,  1 1 0 , 

1 56 P . 3d 20 1 (2007) . If a tria l  cou rt does have statutory authority ,  the imposit ion 

of cond itions is reviewed for abuse of d iscretion . kl 

RCW 9 . 94A.607( 1 )  a l lows a court to order chemical  dependency treatment 

if it fi nds that the defendant has any chem ical  dependency that has contributed to 

the i r  offense . " If the court fa i ls to make the req u i red fi nd ing , it lacks statutory 

authority to impose the cond it ion . "  State v. Warnock, 1 74 Wn . App .  608 ,  6 1 2 ,  299 

P . 3d 1 1 73 (20 1 3) .  However, a cou rt may impose a chem ical dependency 

eva luat ion if the " record amply supports its decis ion , "  " [e]ven [when] the tria l  cou rt 

fa i led to check the box ind icati ng that [the defendant] had a chem ical dependency . "  

State v .  Powe l l ,  1 39 Wn . App .  808 , 820 , 1 62 P . 3d 1 1 80 (2007) , rev'd on other 

grounds ,  1 66 Wn .2d 73 ,  206 P . 3d 32 1 (2009) . 

I n  Powe l l ,  Powe l l  attempted to break i nto h is ex-g i rlfriend 's house.  kl at 

8 1 1 .  At tria l , the State presented test imony that Powe l l  took methamphetam i ne 

before the incident .  kl at 8 1 3 .  Powe l l  and  the  State requested the  tria l  cou rt 

impose a chem ical  dependency eva l uation . kl at 820 .  The tria l  cou rt d id not check 

the box on the judgment and sentence ind icati ng that a chem ica l  dependency 

1 0  
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contributed to Powel l 's  offense, and Powe l l  cha l lenged the chemical  dependency 

treatment cond ition on that bas is .  kl at 8 1 9-20 .  We affi rmed , concl ud ing  that 

" [e]ven though the tria l  cou rt fa i led to check the box ind icati ng that Powe l l  had a 

chem ica l  dependency, the record amply supports its decis ion . "  kl at 820 . 

The tria l  cou rt i n  th is case d id  not check the box i n  the j udgment and 

sentence ind icati ng that M i l ler had a chem ical dependency that contributed to the 

offense . However, un l i ke Powe l l ,  the record does not support a concl us ion that 

chem ica l  dependency contributed to the offense . M i l ler testified he consumed "one 

g lass of wh iskey, th ree fi ngers deep" on the n ight i n  question and the wh iskey had 

no effect on h im .  Furthermore ,  a sheriff's deputy who responded to the incident 

testified he d id not document that M i l ler exh ib ited s igns of i ntoxicat ion . Because 

there was no evidence M i l ler  had a chem ical  dependency and therefore no 

evidence that one contributed to the offense ,  RCW 9 . 94A.607 d id not provide 

authority to order a substance abuse eva luation .  

U nder RCW 9 . 94A.703(3) (c) and  (d) ,  a court may order a defendant to 

engage in substance abuse treatment if the substance abuse was either "crime 

re lated" or  " reasonably re lated to the ci rcumstances of the offense . "  However, 

where there is no evidence that substances other than a lcoho l  contributed to a 

crime ,  substance abuse eva luat ion and treatment must be restricted to a lcohol . 

State v. Munoz-Rivera , 1 90 Wn . App .  870 , 893 , 36 1 P . 3d 1 82 (20 1 5) .  I n  Munoz­

Rivera , Munoz-Rivera was charged with second deg ree assau lt of h is l ive- in  

g i rlfriend and agg ravated second deg ree assau lt of  her daughter .  1 90 Wn . App .  

at 876 , 878 . At tria l , the State presented evidence that Munoz-Rivera had been 
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d ri nking before the i ncident .  � at 877 . Munoz-Rivera chal lenged the chem ical 

dependency treatment cond ition on the basis that it requ i red him to undergo 

treatment for substances other than a lcohol . � at 893 .  Th is cou rt reversed , 

concl ud ing  that "because there is no evidence that substances other than alcohol 

contributed to Mr. Munoz-Rivera's crimes,  substance abuse eva luat ion and 

treatment must be restricted to a lcoho l . "  � 

The evidence ind icated that M i l ler  had consumed a lcoho l  the even ing  of the 

assau lt .  I t  was not an abuse of d iscret ion for the tr ial cou rt to conclude a lcohol  use 

was reasonably re lated to the ci rcumstances of the offense under RCW 

9 . 94A.703(3)(d ) .  But l i ke Munoz-Rivera , there is no evidence that substances 

other than a lcoho l  contributed to M i l ler's crimes.  RCW 9 . 94A.703(3)(d) provides 

authority supporti ng a substance abuse eva luation , but it must be l im ited to 

a lcoho l . We remand for the tria l  cou rt to l im it that cond ition accord ing ly .  

V 

M i l ler  argues the tria l  cou rt erroneously imposed fou r  legal fi nancia l  

ob l igations :  the crim ina l  fi l i ng  fee ,  the vict im pena lty assessment ,  the commun ity 

custody supervis ion fees , and the DNA fee .  The State concedes remand is 

appropriate to determ ine whether M i l ler was i nd igent for the pu rposes of the 

crim ina l  fi l i ng  fee and the vict im pena lty assessment and to stri ke the imposit ion of 

the supervis ion fee and DNA fee .  Wash .  Cou rt of Appeals ora l  argument ,  State v .  

M i l ler ,  No. 84 1 77-7- 1 (September 1 5 , 2023) , at 1 8  m i n . ,  44 sec. to 1 9  m in . ,  1 7  sec. , 

https ://tvw.org/video/d ivis ion-1 -cou rt-of-appeals-202309 1 1 89/?eventl 0=202309 . 

We accept the State's concess ion , and remand accord i ng ly .  
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We affirm Mi l ler's conviction and remand for proceedings consistent with 

this opinion . 

WE CONCUR:  

A 
J. �� , 

.. 
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